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REMARKS 



This application has beea careMly reviewed in view of the above-referenced Office 
Actxon, and reconsideration is requested in view of the following remarks. New claims 31-34 
are submitted for the Examiner's consideratioa 

Regarding tht^ W*-i*> ctioii under 35 ILfiC ^ 11-^ 

Claim 14 was rejected due to an inadvertent error in reciting the proper dependency. 
Clarm 14 has been amended to depend from claim 16 as originally intended. Applicant reg«^ts 
the inconvenience that this eiror no doubt caused and invites the Examiner to contact the 
undersigned for clarification should similar «io« be noted in this action response or any other 
communication in this or any other case so as to expedite prosecution. Reconsideration and 
allowance are respectfully requested. 

Regarding all Prior Art Reiectiy^ ^ ^j 

By way of review, the prior Office Action presented no rejections to claim 1 9, indicated 
that the claim was allowable if rewritten in independent form and provided a statement of reason 
for allowance. Accordingly, claim 16 was amended to incorporate all limitations of claim 19 and 
any intervening claims. AU remaining claims depend fiom claim 16 except for newly added 
clauns 32 - 34. 

The prior Office Action states "the best prior art found during examination of the present 

Rak,b et al. in view of Taylor et al.. discloses a time slot and carrier allocation method, but fails 

'° ^^^"^^ ""^^^^^ ^^^P"ses annroximatelv ^Qo/. (^pj^j^ 

added) 

The present action now rejects all claims mcluding rewritten claim 19 which contains the 
above threshold feature - a feature not found in the newly cited art 

In Graham v. John Deere Co. of Kansas City, 383 U. S. 1 (1966), the Supreme Court set out 
a framework for applying the statutory language of §103, language itself based on the logic of 
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tlie earlier decision in Hotchkiss v. Greenwood 1 1 Mow ^aq n o - 1 n 

^ ^ "^w. 248 (18d 1), and its progeny. See 383 U. 

at 1 5-1 7. The analysis is objective: 

"Under §103. the scope and content of the prior art are to be detennined; differences 
between the prior art and the claims at issue are to be ascertained; and the level of oixlinary 
skiU in the pertinent art resolved. Again^ this background the obviousness or 
nonobviousness of the subject matter is determined. Such secondary considerations as 
commercial success, long felt but unsolved needs. Mure of others, etc., nught be utilized to 
give hght to the circumstances suitounding the origin of the subject matter sought to be 
pateDted."Id.,atl7-18. 

■ 

nte undersigned additionally notes that per In re Kahn, 441 F. 3d 977 988 (CA Fed 
2006), as explicitly endoi^ by the Supreme Court states "[RJejections on obviousness grounds 
cannot be sustained by me,, conclusory statements; instead, there must be some articulated 

reasomng with some rational unden>i«ning to support the legal conclusion of obviousness"^ It is 

fi«rU>er noted that MPEP2141,02 clearly i^mres that the claim considered a^ Such 
con^deration requures that each apd even^ H.in.M feat..re ^.11 interconn..... 
relationship with th. other frnti,r.. be considered in evaluation of the differences in the claim 
and the prior art as required in the Graham inquiries. In oixier to establish pri^a facie 
Obviousness, it is the Patent Office's burden to consider each of the claim featui^s and their 
tiiterconnection and intexrelationship and provide an articulated reasoning with rational 
underpinning for the obviousness of both the combination of claim features and their 
mterxelationship to establish ;,rr>«./.c/. obviousness. When these principles are applied it is 
submitted that the Office Action faUs to meet its b^den of estab«shingpW;«./.c/. obviousness 
m this application at least for the following reasons: 



1) 



4 

The prior action explicitly indicated that 'the best prior art ... feilg to discJose &e 
threshold number comprf.se.s appmrimatelv ^9 0/. nrrirr" (emphasis 

added) 
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2) Newly cited prior art to Gitlin also fails to disclose the above, thresto^ The 
Office Action appears to cite Col. 4, lines 43149. but no such di«: We can be found 
there, Th^ undersigned has searched Gitlin and the other cited art and fails to find 
such , disclosure. Hence, each and ev«y claim feature has not been identified in the 
prior art. 

3) In view of the above, the rejections faU to consider each and every claim feature - a 
requirement in order to consider the claim as a whole and to determine the scope and 
content of the prior art and the diifeiences between the prior art and the claims at 
issue as required by Graham v. Deere, stipra. 

4) In the absence of finding such claim features, the Office Action has further feiled to 
provide any "articulated reasoning" whatsoever that accounts in any way for the 
missing claim feature per hi re Kahn, supra. 

AU clahns call for the 50% threshold feature that the prior Office Action indicates is 
-reason for allowance of claim 16. But, the Office Action fails to identify this featux. m the 
newly cited art and fails to account for its absence with any articulated reasoning. E^c. prima 
facte obviousness has not been established and aU claims ^ believed aUowable for at least the 
reasons submitted above. 

to Edition to 4. above, i, « noW aU ctotas "d«ennimng fiom a tone map 

.ha. fi«. aiKl second ti„e slots a« generally allocated to a flm and a secotri receiver 
respectively, deteonining ftom the tone map that the first and second ,«eive,s are able to 
-cetve using a eonm»n set of carriers". It is noted i„ Applicant's invendon a. cWmed 
Apphcan. takes advantage of existing tone „>aps that define the abUity of a particular set of 
allocations as functional a P«.icular set of receivers. I. is noted that in certain ^ such 
as PLC communication systems, aU Sequencies that ate nonnaUy available for a particnlar type 
of recetver may not be operative in a satisftctoty mam«r for all receivers. Using ^ actions Just 
descnbed u, detennine that communication is essable with two receivers using a particular 
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co„ of Carrie, the claixn calls for defining a new tone n.p for enabUng communication 
with the two receivers.' The cited art fails to provide this teaching 

To contrast, in Gitlin, the fi^quencies ^ simply assigned to enable optimised bandwidth 
apparently without checking to see if a particular cham^el is actually usable by a particular 
receiver. Accordingly, the Gitlin reference fails to teach or suggest the claim functions To 
r«1«rate, it is a requirement of MPEP2141.02 clearly inquires that the claim be considet^d as a 
whole, and such consideration requires that each and every .1^-^ed feaf,.r. ...u ... 
mterconr^^tion and rHation^hip ^ith the nthe. frntnrr^ be considered in evaluation of the 
diff^nces in the claim and the prior an as required in the Graham inquiries. And again, there 
has been no articulated reasoning to account for the failure of Gitlin to provide the requited 
teachmg. m view of this shortcoming in the rejection, the Office Action fimher fails to establish 
pnma facie obviousness. Reconsideration and allowance of all clahns are respectfully requested. 

Apphcant makes no admission or concessions as to the accuracy of the Office Action's 
positions on any other matters and reserves the right to make other arguments at a later date if 
appropnate, but feels that the pr^ent arguments are more than adequate to address all rejections 
at present. 

Intervkiw Request 

In view of «s commuoicadon, aU olatas ^ ,„ ^ ^ 

allowanoe a™, ^ch is r«pecrfMy re<p.es«d a. an «ly date 

r«0lved, „«l««g„«, again «sp««U., re,«s» the ccm^y of aa interview Tte 
"mfcrsigned can be leaciied at the telephone number below. 



generally. ^ » enwoimiem). See application 
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Respectfully submitted, 

/Jeny A, Miller 30779/ 

Jerry A. Miller 
Registration No. 30,779 
Dated: 1/4/2008 



Please Send Correspondence to- 
M'Her Patent Services 
2500 Dockeiy Lane 
Raleigh, NC 27606 
Phone: (919)816-9981 
Fax: (919)816-9982 
Customer Number 24337 
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